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IN THE: 

isis Court of the United 8 States 

istolwr Term. 1962 

CLARENCE Ean. €tpkON, Petitioner, 

Ve 

i. Hf. (i, Coonan, Jr. Director, 
Division of Corrections, Lee sponde ut. 

. 

On Writ of Certiorari to the Supreme Court of 
The State: of Florida 

BRIEF FOR THE PETITIONER 

SUMMARY STATEMENT. OF THE CASE 
Petitioner, Clarence, Rarl Gideon, was charged by an 

information filed in the Cirenit Court of Bay. Comity, 
Florida, with a felony defined as ‘unlawfully and fe- 

loniously breakling} and entering! a building ef an- 

other, to wit, The Bay Harbor Poolroom ... with in- 
tent to commit a misdemeanor within said building. to 



7) : 

wit; petit lareeny 2.277 ORL 1). This offense is punish- 
able umder Bl eorielas law hy a sentence of net more than 

il five Vears Iniprisomme nt or a fine net te exceed SWI, 

‘Fla, Stati S810 (1961), Appendix: A, iufra. Peti- 
tienen je vaded net guilty CR. 3). “ 

At the cmimencement of. the trial, Petitioner in- 

formed the trial judge that he was hot ready” because 

Po have ne counsel” RLS %). Petitioner expressts 

syequested that counsel be appointed te assist him st 

‘the trial Qut the request was denied by the trial court, 

The colloquy is as follows (RR. 9): 

~ Fhe Defendant: Yori Honor, I, «aid: 1 reque “1 
* thix Court to ap point ( ‘ounsel te repvesent me in 

thix trial. 

The Court: Me. Gideon: Lam sorry, but | cannet 
appeint Counsel to represent vou in this case, Un- 

. de“. the laws of the State of Florida, the only time’ 
the Court can appoint Counsel.to represent a De- 
fendant is when that verson is charged with 4 

‘The record shows that the arrvignment was postponed when 

Petitioner ‘requested portiission te consult counsel” (R. 2). The 

record does not indicate. however, whether Petitioner, obtained legal 

assistance at that point im She vceeding. 

‘At de-conveded that Petitioner was an indigent person without 

head to employ an attorney. I 4 memorandum fil alin this Court. 

in connection with 4 motion to strike portions of the record desig- 
hated for orinting, Respondent stated as follows: 

** Respondent hereby admits and concedes, for- purposes of this 

case, that all allegatio.s in the habeas corpus petition are true, 

ineluding petitioner's allegations that he was without funds 
and without an attorney at the time of trial and that the trial 
court failed te appoint counsel upon his request" (Respond- 

~ent’s Motion to Striice ipticcieas Land 2 of: ‘Petitioner’ s Des. 

sqnation for Printing, p. 2). : 
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—oenpitil offense, Lame sorry. tat DP owill baave te 
deny Your regitest te apypreint Cotttined On Co 
vou In this cise, 

‘The Defendant: The United States iSupren 
Court says Doan entitled te be represented ln 

Counsel ~ | , 

“The Court: (Nddressing the Reporters Let the 
record show that the Defendant has asked the 
Court to appoint Counsel te represent bing im thi 
trial ace the Conurt denied: the request, Amd in 
formed the Defendant that the onks time the Court 
could appoint Counsel te represent a Mefenudais 
Was in cases where the Befendant was charged 
with @ capital offense. The Defendant stated te 
the Court that the Unites! States sstiprenne Cnr 

said he was entitled te it.” 

“A jurs of six persons Was ten impeded and the 

case proceeded to trial Gideon represented bimeselt 
He directly examined several witnesses eatled in hi- 
behalf; he cross-examined the states witliesses: ane 

he made a closing argument. Tle was found guilty by 

the jury (R. 4). On August 25, 19600, (sidleony Was sen 

tenced to five years imprisonment, the mieesimaie peri 
alty under the applicable statute CR. 3). Tle is pre. 
ently confined in the state penftentiars- at Reiter, 

Florida (R, 45). 

On October 11, 1961, Gideon filed a sworn, hand 

written petition for a writ of habeas corpus in the 
Florida Supreme Court, alleging that he was without 

. See Jubnsomn v. Mayo, 158 Fila 204. 28 Se BES DN eet 

denied: 3 YO TS. Sh DATs Saeed vl Ld ll 

(W953). habeas corpus procerding dismissed, Wi So 2h O44 FL, 

154); Fla State: SMM 2D CMG Appendix AL afr. Det 
note 27, infra. ' . 

i eer 
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finds and without an attorney. that lie teed asked 

the trial court “te appomt me an atternes but the. 
denied me that right’ and ignored this plea’ and’ 
that this action by the triak court denied him ‘the 

rights of the 4th. Oth and Pith Amenedient. of the Pall 

of Rights CR. 44 bie. The petition did) tet recite 

any special cireumstanees’” to show that othe tric! 

was unfair in the absence of counsel. ner did Petitioner 
allege that he was unable to defend himself hy reason 

of any special cirenmetaneces or conditions. Gideon a! 
leged that. under decisions of this Court, ‘the State 

of Florida should see that evervene who is tried for 

a felony charge shtwkl have legal counsel OR. 46, 

The Clerk of the Florida Supreme Conrt bias evort: 
fied to this Court that ‘ne pleadings. transertpt=, does 

ments or papers” were before that Court other than 

— the handwritten petition for habeas corpus whieh Gid 
eon transmitted to the Florida Suprenie Court from 
the state penitentiar®.! The petitions im thx 6 conned, Vile 

that in the Supreme Court of Bheortedins ts boned taper a 

claim oof right. te comnsel, Dt dees net. altewe’ cans 
“special eirenmistanees”” in the present vase ree rity 

the appotntimernt of cortsed, | 

The petition for habeas corpus was denied by the 
i leritcla Supreme Court Without requiring a return, 

without a) hiecerdtre, sane Witbneotit copra ti deot i fe. a. 

‘Certificate of Gintte Po MeCord Cleri. Sat rene Court of Ploe 

da. ateached te Bespecadeut’s Ugteon te Stele Pacugeaphs 1 and 

ole titianec’s Db srpmation fur Prnfing 

*Stolar procedure was followed by the Florida supreme Court 

m i. ynolds *. # mbean, Mee ES DD te whi teehy this Cscrt 
* . 

Die 1.4 that !’ iitteathenr Was le geri’ Pet dine teremeonn bee cthse of the tral 

’ 
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OPINION BELOW 

The order of the Supreme Court of Floris: denying 
Petitioner's application fer a writ of habeas corpu- 

appears as Gideon V. Cochraw, V5 So. 2d TAG OF da 

1961) CR. 47); LV 

JURISDICTION 

The jurisdiction of this’ Court is iiveked juirsuant 

te 28 USC, §1257¢3), 

' CONSTITUTIONAL PROVISIONS AND STATUTES 
INVOLVED | 

This appeal invelves Section Toof the Pourteent’,, 
Amendment. U.S. Const.; Fla. Const. Dedaration of 

Rught~. ollsand Fla. Stats. S105 and eG09.21 (1961) 

These provisions are reprinted in Appendix A, mfr 

QUESTIONS PRESENTED 

1. Does the denial by a state court of a request by 
an indigent defendant for the appointment of cotiprsel 

te assist him at a trial fore serious ervimsinal offense 

constitute ¢ deprivation of the defendant's rights in 
violation of the Fourteentin Amendment 2? Should this 

Court's holding in Betts v- Brady, SAG US, 455 (1942), 

be overruled ? 

Ih. In the present case. did the refusal of ‘the state 

court to appoint comnsel te assist Petitioner at trial. 

Petitioner Having expressly requested such assistance, 

deprive Petitioner, an indigent person, of his rights an 
Violation of the Fourtechith Ammendnieg ? 

) i 
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- -s SUMMARY OF ARGUMENT’ 

This cise presents the psue whether Belts so Brady, 

316 EUS. 455 (1942 should be overriuded. Dt tlastrate 

the denial of due patents nied equal protection AED fad ite 

quent upen the refusal te appoint counsel im oa state 

felomy prosceutions; bt We estinet urwe that the Cirentit 

stances presented by the case are tspecial rather than 

typical The Petitioner ix net literate, mentally in 

competent, or inexperienced, The statute detining the 
offense with whieh petitioner is charged present. issues 

Mf fact and law: but so de most criminal statutes, The 

condnet of the trial left much te be desired: butethis i- 

an inevitable consequence of the absetee of defen» 
counsel, and we cannot attribute tothe trial judge or 

prosecutor animus or a deviation from mortal stand- 

ards. Raled a 

Betts v. Brady shouid oe overruled. The Fourteenth 

Amendment requires thatceounsel be made WAailalle to 

the accused ini every ease of arrest and prosceution in 
the states for sectous ‘criminal offerse. 

I 

\n accused person canned effeetivedy defend time df, 

The assistarice of coutisel is necessary to dite prowess. 
andteafairtrial Without counsel, the aeeused cannot. 
possibly evaluate the law fulness of lis arrest. the valid- 

ityoof the indietment ar information, whether prelimi, 

naryvemetions shold be tiled. whether a -eareli or seiz 

ore has been kowfil, whether a eonfession os adits 

sible, ete. Tle eaanot deter nine whether he is respon 
sible for the crime as charged or a lesser offense. ile 

- eibinet scliss the prosstbilities of pleadingste a lesser 

offense. Tle cangot evaluite the grand or petit jury, 

At the trial Jie eeptitiet Inter prrse ob feet ions to evidence 



OP CPOSs-CN GTI WIRTESSOs. Of: Lhe is ato a loss am the. 

-ehtenceing procedure. 

". An indigent is almost always pu jaihoumable te mick 

bail the cannet prepare his defense. 

There is neo distinetion between the need for counse! 
. 

in federal andean state cases. Johnson vo Zerbst, 4 

LUS. 458 (1958). recownizes the meed in federal causes 

The trial judge caunet perferti the fimnetion 
- 

counsel, 

There is uo basis for distinguishing Setween the mecd 

for counsel in capital and in non-eapited eases, Tndeed, 

the need may be greater in the latter because of cou 

- plexity @f issues. This Court has rejected the distine- 
tion between capital and other offenses in the corirt. 
martial cases and with respeet te the obligation of the 

states to furgish tramseripts to destitute per ous on 

appeal. CRinsla ve Bited States or rete Singleton, 

3601 ULS. 2o4 (1960); (eriflin Vo Eingis, 391 Us. 82 

(1956). 

To convict the poor without cor nsel while we guaran 
‘tee a right to counsel to those Whe can afford it is alse 

a denial of equal protection of the laws. 

Regard for federalism does not justify the “special 

cireumstaueces ” restriction of Betts v. Brady. On the 

coutrary, the rule crestes friction between state aid 
“federal courts. Ht impair: the values of federalist 

ATI but five states now make provision for apypoint- 
ment of eunsel for indieents in all felony cases, either 
expressly or as aduatter of practice. 



Theo Sspecitd etredinstanecs uke qavelves federal 

SULpery ds 1OnL over si ile eOoUris tbat TPyerst OD MON TOLLS Peottni 

ad heart anid post } facto. : 

The abisehee of eons) is ie as toler ine baqraee Hines é 
“for the thood of Tihesas corpus petitions in ‘the fea 

ral courts Which ereate state federal frie Tien A 

itite a btareden on the federal ~\sten. é hie post bane de 
“natnre 6f Betts v. Brady wean that pea dseniens haneiitsh 

bir jail, sotetinies for Meth Vets, betoie theiy right. 
are Vindieated, ei | 

all : 
The “special eireiinstiniees test is net Oy 

proper application. This Court hiis appligd it in way- 0% 
Which seein contradictory, Stute coutt) have disre + 
ceded or mitsapplied it, : ' . 

, 2 . 4 . 

Properapplication of the primeciple of federalist div- 

tates that Che egustitutional requirenient of die proce. ~ 

be affirmed ame not eartailed, aud tha the states should 

dae viven latitude hy chery ps dhier we thous fer fasstine comripelt- —% 

anee With the constitutional principle, 

The stip posed practic! consedtienees ~histade tet {Pii.- 

trate Vindication of the constitutional prinie ipoler. Af. 

May mye Ohio, se Ss. FS (ion), aT THPEN event: ri 

phers Whose eony je Pores are set usdede Vee lila of. he iced 

of counsel may be retried, 

a 
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ARGUMENT 

' L. THE FOURTEENTH AMENDMENT REQUIRES THAT COUNSEL 
BE APPOINTED TO REPRESENT AN INDIGENT DEFENDANT 
IN EVERY CRIMINAL CASE INVOLVING A SERIOUS OFFENSE 

In, Betts ve Brady, 316 US. 455, ctecided in 194, 

this Court ruled ‘that the lth Amendment does not 
require that the state courts furnish counsel te an in- 

digent defendant ir a nou-capital case unless the total 

facts and cirenmstanees in the particular case show 

‘that there has been ‘ta denial of-fundame ntal fairness, 

shocking to the universal senwe of justice’ Id. at 462. 

In short, counse] ‘need not be appointed unless there 

are “special circumstances showing that without a 

lawyer a ‘def@idant could not have at: ade ‘quate and a 

fair defense.” Palmer ve. Ashe, 342 U.S. 134, 135 

(1951). 

For twenty years, this Court, the lower federal 
courts, and the courts of a number of states have been 

« 

“Sh. Toreges v. Ponnsulrana, 335 US. 437 1948) ALY Justice 

Reed summarized the situation, which. has obtaiit do until the pres- 

ent, as follows: x 

“Some members of the ‘Court think that where serious of- 

fenses are charged. failure of a court to offer counsel in state 

criminal trials « feprives.an “accused uf rights under the Four: 

te nth. Amendment.» They are convineed that the services of 

counse! to protect the ac wustad are guaranteed by the Constitu- 

fiom in eve ry such imstanee oo: Others of us think that when a 

crime subject to eapital punishiie nt is set invelved, each case 

depend’ on its own facts, See Betts v. Brad. . _ Where thé 

vt vity of the crime and other faeturs —-such as “the age and 

education of the defendant. the conduct of the e urt or thé 

prosecuting officials, and the complicated nature of the offense 

e charged and the possible defenses ther@to-- render criminal 

proceedings. without counsel so apt to result in injustice as 

te be fundamental unfair, the latter group hold that: the 

aveused must have legal ; issistanece under the Amendment... 

whether he requests counsel « wigyt” 335 CUS af 440-441). 

- 

. 



charged with te duty of adminittering this rule... Th 

Jexperionce has net been a happy one. We respectfully 
sigest that the data. ~narizedd ity ‘this brief, 

demonstrate that the qualtta. off erjmupal justiee and 

the relations between the federal ahd’ state courts, 
have suffered asa ressilt of fietls Vv, Brady, , 

We believe that “time las set ‘its fae’ aeninst 

Betts ¥. Brady; that oe feesh evaluation of the helding 

in that ease is timely and appropriate: ned thar De Hs 

¥. Brady should be overruled in the present ease.’ 

L¥ the following portions of this brief, we believe 

that we shall demonstrate that the ttspeeial eireumn- 

stances” rule. devised te assar@he Gth Ameidiment’s 

requirement of due process in @ate esiminal eases, has 
not achieved its basie constitutions! objective: Tt het 

not assured and cannot be expected to assure that eoun- 

sel will be provided where neceksary in the, interests 
of fundamental fairness in state criminal proceedings. 

We shall alxo show, we lelieve, the overwhelming : 

evidence that the rifle of Betts v. Brady 1s net. come’ 

patil, le with die respect for the se parate PoP ences SSeS of 

the states. Tt is not uf appropriate tdaptation of the 

Mth Amendment to the demands of? federalie 1 Ts 

* Mapp v. Ohio, M67 VS.-645, 653 (1961) 

“¢Tthis court throughout its history fas freely exercised its 

power to reexamine the basis of its constitutional deeistons." Noeith 

vo Vheriocht, B21 1S GA 665 TONES and the Cornet, bas often 

overruled its earlier decisions in light Of adelitional ex permtenses 

Reappraisal is partionlarl: *appropriate iP NeS PHIsing issties of 
die process, siner °° Die provess’ is. perhaps. the least frozen-eon 
ccergot of our Jaw othe feast confined te liistery ane the the mt absorp 

tive of powerful social standards of a prowressive society " Gretin 
vo Mlinois, 351 ULS. 12, 20-2) W560) Frankfurter ae oe COMCUPring |. 

\ ; 



the contrary, it is a rule which compels continual, un- 

seemiy, and improper intervention by the federal 

courts in state criminal proceedings—not on the basis 

of applying a concrete, fundamental principle but by 

the-corrosive and irritating provess of case-by-case re- 

view. Betts v. Brady has produced and will continue 
to produce a series of ad hoe decisions by this Court 

and other federal courts—exereising supervision over 

the conduct of trials by state courts and state judge s 

—Which are disruptive of our federal system) and 

which create ‘friction between the states and the fed- 

eral government. 

In other words, Be tts Vv. Brady has not meant, and 

will not mean, /exs federal intervention in state criny 
inal proe eedings than would he-the ease if the Mth 
Amendment were construed to require that) counsel 

be furnished in all state criminal prosecutions. Be- 

cause of the intensely: factual, subjective, and poust- 

facto nature Of its standards, Brits ve Brady ineans 

more federal intervention ont case by case. basis, and 

in a much more exacerbating form, 

The present case, in our opinion, raises the funda- 
mental question as te whether Betts v. Brady should be 
overruled. Apart from the technieal and procedural 
‘question resylting from the ‘failure of petitioner: to 
allege spovisl circumstances and frog the nature of 
the proceedings before the Florida Supreme Court to 
which we have referred above, we can claim neither 
extreme youth, inexperience, mental iIneapacity, nor 

illiteracy on the part of the defendant: | It is true that 

the defendant could not possibly h:ve fully understood 
the legal subtleties of the crime with Which he was 

charged; he could not have been aware of the decisions 

of the Supreme Court of Florida or prinéiples of corpus 
’ 

Ne dae 
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jeris which might affect his defense. | Eke could aie 

“have been alert to the Opportulities theoretically os 

fered by ahe law to cope With the probleme of jus 

selection or the testimony of witnesses addiueed by the 

State. It is true, tow, that the Judge In Ciideom ss Crise 

~ did noteserve as Gideou'y defense counsel although i 

is obvious that he tried to conduct the trial fairly. 

In Appendix B to this Brief we analyze the specitic 

points that demonstrate that Gideon did. net receive 

the benefits and protection which would presumably 

have been afforded hime by counsel We believe th: 

these constitute a vivid demonstration of the fauet that 

he was deprived of his due Process rights under the 

Fourtecnth Amendment: that he did net have a fair 

trial in the constitutional setise. But it is our opinion 

that these potits are not peeulian te Gideon ’s case. We: 

believe, mutatis mittindis, These poilits are presenthin 

every eriminal prosecution. Tn shert. we believe the: 
the elretmistanees of this Cie Gre He mere steel 

than in other criminal eases unless were te drdiw a 

dine between tweedledew and) tweedledami. We are. 

therefore of the opinion that the fundsnental qhtestion 

of Betts v. Brady ix at isse in the vresent case, - 

ay © The «aid of counsel os indis yw wsihle tar ar fuer 

hearing. As We shail discuss, we Belreve that the rea! 

point oof difference between thes advocates dnd 

opponents of the ‘special eirenmmstanees”’ rale of 

Betts vy. Brady relates to the requirements of feder-. 
alism in the. application of the Fourteenth Amend-¢ 
ment. It is not the issne of whether conse! is or 

ix not needed for atrial which is fair and decent. The 
nec ossity: for counsel in a criminar case is too plain. 
for argument. No individual. who. is not ‘a tramed or 
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experienced lawyer cate possibly know or pursug the 
technical, clabori ute; and sophisticated measures whieh 

are necessary tovassemble and appraise the farts, ana- 
Ivze the law, determine contentions, negotiate the plea, 
or marshal and present all of the factual and legal 

considerations Which have a bearing upon his defense.” 

Even a trained, experienced criminal lawyer cannot——, 
and will not, if he ix xensible—undertake his own de- 

fense."' | bbe 

In the absence of counsel an accused person cannot 
determine whether his arrest is lawful; whether the 

indictment or information is valid; what. if any, pre- 
Jiminary motions should be filed. He cannot accurately 

evaluate the implications of a plea to a lesser offense. 
and he is at a loss im discussions with the prosecuting. 
attorney relating to such a plea.” 

The rule that, only a qualified and lieensed lawyer may repre- 

sent another in our courts is based; in part at least, on the assump- 
tion that a certain amount of skill is necessary to the task. 

** He that is his own lawyer hasa fool for a elient.”’ The Orford 
Dictionary of English Proverbs W2 (2d ed. W948). This adage 

has a psychiatric basis. To expect that an accused person, par- 

ticularly an indigent, usnally friendless, defendant can or will 

rise to the level of Gperating skill and efficiency necessary to fune- 

tioning in the ey ara ial process, is tu expeet the impossible. Most 
defendants, afte and imprisonment, cannot even funetion 

at their normal feyel-of F competence, | 

**Men entering an initial plea of not guilty were significantly 

more often rep sented by defense attorneys than the men pleading 
guilty immediately.’’ Newman, Pleading Guilty for Considérafions: 
A Study of Bargain Justice, 46 3 Crim.L..C. & P.S..780, 782 (1956). 

‘*The methods used by the prosecutor and the judge to obtain a 
plea vf guilty to a Jesser charge from an unrepresented defendant 
often amount to downright coercion performed in open eourt.’’ 
Dash, Cracks in the Foundation of Justice, 46 UN. L. Rev. 385, 393 
(1951). 
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The indigent. apart frome all other considerations. 
ahas probably been ‘in jail from the tine of arrest be 

cause of inebility'te furnish bail “Hew ean le pre 
pare fis case? And how. unreal it is te styppese chat 
FD layman ean conduct a voir dire of the per iggpiry. on 

cross-examine the prosecution's Gitnesses. or inter 
pose objections to Incompetent and prejudicial testi. 

rooney, See Donelias, + come Erin it Carne 4 \. 

Cochran, B69 US. 506 | 152 ). “Phe truth ts that The 

unrepresented defendant in many cases does met reall 

know What i¢ going on...) Assn ef the Bar of ue 

City of New York, Report of the Magistrate's Courts 

Visitation Committee 30> Cundateds. As this Court 

pointed out in Reyholds vo Cochran, 5 LOS. 525, 

A2- (TIGL), “even in the Wort routine-appearhnig 

proceeding» the assistance of able edimsel may? be of 
inestimable value." , 

‘ 
—_-——---—- -— — 

7 A comprehensive studs of the New York ¢ Its Municip! Courts 

revealed that? in 1958, 5167 of all defendants did ypt post bend 
Note, A Study of the Adyinistration of Bail in Now York Coty, 106 

U. Pa. L. Rev. 698, 707-1958). AN field study of the metropolitan 

courts of Philadelphia established that 7547 of all defendants 

charged with serious crimes where bail iss<et by the court were hele 

in jail from the time of arrest-to triai. Note, Compelling Appror 
ance in Courts Administration of Bail in Philadelphia, 102 UV. Pa. 

L. Rev. 10%1, 1048 (1954). See also Note, Bails An Ancient Prac- 

tice Recramine d, 70 Yale L. J. 966, 970 (19615. ce 

In a powerful passage, often. quoted. Mr. Justice Sutherland 
summed up why the assistance of counsel is indispemable to a fair 
hearing as follows: - 

“The right to be heard would be, in many eases, of little avail 

if if did not comprehend the right to be heard by counsel. Even 
the intelligent and educated layman has small and sometimes 

no skill in the science of Jaw. If charged with crime, he is 

incapable, generally. of determining for himself whether the 

indictment is good or bad. He is unfamiliar with the rules of 
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In the event of conviction, the unrepresented de- 

fendant ds futher seriously distidvantaged at the sep- 

tencing stage. E 

“Automatic sanetions, which) predominated —in 
earlier historical periods, have been largely. re- 
placed by judicial diseretion. . 2. Consequently, 
counse] may be called upet to play a role in sen- 
tenving Which requires wide knowledge and ex- 
perience.”” Ass'n. of the Bar of the City of New 
York, Special Committee to Study Defender Sys- 
tems, Equdl Justice for the Accused 35-36 (1959). 

See also Gadsden y. l ‘nited States, 223 F.2d 627, 630- - 

33 (D.C. Ctr. 1955) ; Kadish, The Advocate and the 

Expert—Counsel tn the Peno-Correctional Process, 
45 Minn. L. Rev. 803, 806 (1961). 

Moreover, it is patent that many constitutional 

rights are: meaningless in the absence.of legal assist- 
a ee ee ee) 

- 

evident ec. Left without the aid of counsel he may be put on 
tria! without a proper charge, and convicted upon incompetent 
evidence, or evidence irrelevant to the issue or otherwise inad- 
missible: Hé lacks both the skill and knowledge adequately to 
prepare his defense, even though he have a pertom one. Ile 
requires the guiding hand of counsel at_every step in the pro- 
ceedings against him. Without #t. though he be not guilty, he 
faces the danger of convietion because he does not know how to - 

establish his innocence. Tf that be true of men of intelligence, 

show much more true is it of the ignorant and illiterate, or those 

of feeble intellect.”" Pawell y. Alabama, 287 U.S. 45, 68-69 

(1932), +. ‘ 

See also, Pollock, Equa’ JustionNn Practier, 45 Minn. L. Rev. 

737. 741-743 (1961); Note, Metropolitan Criminal Courts of First 

Instaner, 70 Harv. L. Rev. 320 (1956)- Willeox and Bloustein, 
Account of a Ficld Study ina Rural Area of the Representation of 
Indigents Accused of Crime, 59 Colum. L. Rev. 551 (1959) ; Barth, 
The Price of Liberty 159 (1961). 

° 

“wre 
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anee. As an eminent State Supreme Court judge has 
stated: “Of all the Fight thatean aeensed person dias. 

othe right to be represented by eonghel ix by? far the 

“most pervasive, for it affects his ability to as-ert any: 

other rights he niay- have.’ Schaefer, Federatism and 

Staté Criminal Procedure, O° Harv. L. Revs 38 
(1956). © | 

In the past twenty years, this Court Jas stated a 

number of principles of ‘constitutional law with 
respect to state criminal. procedure, whieh lave a 
direct and practical bearing on the conduct of trials. 
The law of involuntary confessions and searches and 
seizures as applied te the states. for example. post: 
dates almost in its entirety the decision in Betts vy, 

Brady.” Important procedural safeguards eanne; be 
implemented effectively. without the assistance of 

counsel, «An uncounseled defendant manifestly can- 
not+be expeeted, for example, to be a master of the 
intricacies of the law relating to searehes and seizures, 

eg., Whether a search warrant is required, whether 

15 See Mapp v. Ohio, 267 ag H43 W611. Culombe . Connes fi 

cut, 367 US: 568 T1961): Spang vy. New York, 360 EOS. 31S 1959 

Rochin x. California, 342 Us. 165 (1952). : 

There have been important developments since: 1942 relating te 

other aspects, of state Miminal procedure, e@, the prohibition 

agdinst eraef and unusual punishment. Robinson vo California, ai 

US. 660 (1962+; the right tifP validly selected grand jury angl to 

a fair trial by the péet't jury, Recee v. Georgial 350. US. 85 1955, 

Shepherd v.. Florida, 341 US. 50 (1991) (eonenting opinion of 

Jackgon and Frankfurter, J): the necessity fora public trial, In 

re Oliver, 333 US. 257 43948): and mixeonduct by the prosecution. 

Aleorta v. Teras, 355 (Ss 28 (1957). See Brennan, The Bill of 

Rights and the States, 96 NY NV. 1. Rev, 761, 769-778 (1961): Allen. 
The Supreme Court, Federalism, and StatesSystems of Criminal 

- Justice, 8 De Paul L. Rev. 218 (1958), 

ere 
\ 
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there is “probable cause.” whether there has len a 
waiver, apd so on. An inexperienced person cannot 

possibly “appraise the implications of invoking the 
‘privilege against) self-inerinrination or determine 

, 

whether a statement he wishes to make may constitute. 

a Waiver of the privilege.” In brief, what ix required 

for the-effective assertion of constitutional rights and 
privileges is ‘the assistance of a learned gentleman 

ty speak for an unlearned man” (5 The Speeches of 
the Right Hon. Charles James Fox in the House of 
Commons (London 1815) 78, quoted by Mr. Justice 
Clark in Kinsella vy. United States ec rel. Singleton, 

361 U.S, 234, 244, n. 10 [1960]). 

2, The absolute requirement of counsel in federal 
prosecutions confirms the need for an attorney. The 

parallel development cf the right to counset-in the fed- 
eral courts confirms the conclusion that an unrepre- 
sented defendant cannot adequately advocate his rights. 
In\ 938, in Jonson Vv. Zerbst, 304 U.S. 458, this Court 

held that counsel must be furnished in every case 

_to a person tried in the federal courts. To quete the- 
Court: aes 

Pa 

“Tf the aecused ... is not represented by Coun- 
sel and has not competently and_ intelligently 
waived his constitutional right, the Sixth Amend- 
ment stands as a jurisdictional bar to a valid con- 

16**Even if advised that ie has a right to speak, the unrepre- 

sented defendant often chooses to remain silent fqr fear of self- 
inerimination. The manner‘in which the assistant district attorneys 

inform unrepresented defendants of their constitutional rights to 

remain silent seems to imply thgt.it is always to the aceused’s great 

advantage to refuse to speak.’’ Comnient, Prelimiacry Hearings on 

Indictable Offenses in Philaddphia, 106 U. Pa. L. Rev. 589, 591 

(1958). , 

* 



: . Vietion and sentence depriving him of bis life or 
: his liberty. Od CUS. at des.’ 

Johnson L rhst war not.the uoechallenged product 

of the ineluctable language of the Sixth Atienedrmient. 

There are those who assert that the right eénferred «1 
the accused “to have the ‘ins 1s stance ofs counsel for his 

defense” meant only "that in the Federal courts the 

defendant in a’eriminal ease was entitled te be repre 

sented by counsel retained dy him. and that it did 

not comprehend “the right of a prisoner to have Goun- 

, selassigned to him by the court if. for fine ‘tal or other 

reasons, he was unable to retain ceotnsel,” Holtzoff. 

a The’ Sard of reel Uuder the Sirth Amendment, 

PON 1. Q. Rev. 1, 7-8 (1944). 

That view was rejected by the Court in Johnson vy. 

Zerbst. In speaking for the Court, Mr. Justice Black 
* made it clear that the conclusion of the case rested upon 

“the obvious trath that the average defendant 
does not have the professional legal skill to pre- 

tect himself when brought before a tribunal with 
power to take his life or liberty, wherein the prose- 
cution is presented by -experieneed and Jearned 
Counsel.” 304 U.S... at 462-463, 

; . ; 

* The ruling is retlected (although inadequ@ely, in our view) in 

Rule 44. Fed. R. Crim. Po: Tf the defendant appears in court 
‘without counsel, the court shill advise hiny of his right to counsel 

and assign counsel to represent him at every stage of the proceed. 

ing unless he eleets to proceed without counsel or is ah le to obtain 

counsel,’ . 
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Ot accusatorial system of criminal justice presiup- 
poses that the catise of the defer adant as Well as that of 

the state will be vigorously advocated.” 

It makes no sense to urge that the availablity of 

counsel ix required in ‘the federal courts in order ‘to 
insure fundamental himman rights of life and liberty”’ 

(id. at 304 U.S. 462), but that it js not fundamental if: 

the prosecution occurs ip a state courthouse.” We do 

not think it arguable that federal judges or prosecu-~ 

tors are less solicitéus of the accused than are their 
state counterparts, or that the indigent accused in state 
criminal proceedings are more learned in the lav than 
their counterparts who are involved in the federal 
process. “ ; . 

3. The trial judge cannot act as defense counsel. 

The trial judge must assure himself by a meticulous: 

: .s Our adversary system presumes that “‘each litigant is most 

-interested and will Je mos: effective in see king, discovering, and 

~ presenting the materials which will reveal the strength of his own 
case and the wealtness of his adversary’s case so that the truth will 
emerge to the impartial tribunal that makes the decision.’” Morgan, 

Some Problems of Proof Under the Anglo-American’.System of 

Litigation 3 (1956). 
e ° 

”** An English court will not hear a criminal ease without a 

defense counsel if the defendant desires one.”’ Section of Criminal 
Law of the A.B.A., A Companetive Study of Criminal Law Admin- 

istration in the United States and Great Britain, 50 J. Crim. L., 

C.& P'S. 59, 66 (1959). See Devlin, The Criminal Prosecution in 

England 127 (1958): ‘‘ {I]t is very rare that an accused who has 

° sort of defense to put forward has to prepare and present it 
Avithont legal assistance’; Wade lington, The ‘Development of Leqal 
Aid in England Since 1949, 48 A BAST. 1029, 1030 (1962) 
“IT he tendency today is to grant legal aid in all cases, at all 

_ stages of the trial and of any appeal, and Whether or not there is 
a plea of gMlty. ¢ 
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ad therough investigation. that the aeeused bars et 

Ignorantly or imeampetenthy waived His right te counsel 
Vow Molthe vo tiillies. 32 U.S. TOS, F2R-VE CPS. bent 

Wwe do not believe that it-ean properky be urged) thas 
the trial judge can or shel peer form the funetions of 

ascertaining and advaneitiz the legal andi aetuial pivinit- 
available to’ the ageased.’ | The Judge comes on the 

scene too late im point of time: erneial events have 

already taken place and tmpestant decisions aiades 
by default or ssa The judge cannot investigate 

the facets; he cannot and should net engage in the prob- 
ing of a defendant tiecessary for representation: he 
cannot and should net cross-examine the state's wit- 

nesses, . 

“In a word, a manvannot act both as trial judge and 
as defense counsel. As Mr. Justice Sutherland stated, 

in speaking for the Court in Powell vy. Alabama, 287 

U.S. "45, 61 (1932): 

“How can a judge, whose funetions are purely 
judicial, effectively discharge the obligations of 

“© Blackstone characterized the Engtish common law rule deny- 

ing the assistance “of counsel in mest felony prosecutions (changed ° 

by Parliament in 1836, 6 & 7 We4, 114.5.1) as **/ A] rule. which 
(however it may be palliated under cover of that noble declara- 
tion of the law, when rightly understood, that the judge’ shall be 

counsel for the prisoner; that is. shall see that the pradeedings 
against him are legal and strictly regular) seems to bel not at- 

all of a piece with the rest of the humane treatment of prisgners 

by the English daw.”’ IV Bl Comm.. gop. 348-350 (¢ ‘Taréndon 
Press 1767). Blae kstone noted that Coke (3 Inst. 137) etre as 

a reason for denying the right to counsel that ‘the, evidehee to 
conviet a person should be so manifest, as it could: not be. con- 

tradicted.’* Blackstone pointed out that ‘‘to say the ‘truth, the 
judges themseives are’ so sensible of this defect, that they allow 
counsel to stand by the prisoner, suggest questions or even ask— 
them.’’ 
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counsel for the accused?) He can and should see 
‘to dt that in the proceedings before the court the 
accused shall be dealt with jastly aud fairy THe 
cannet anvestigate the facets, advise and direct the 
defense, or participate in those necessary confer- 
ences between counsel and accused which some- 
times partake of the inviolable character of the 
confessional.’ a. 

4. The distinction between capital and non-capital 
offenses docs not furnish avalid basis for deciding when 

to appoint counsel, Ln one class of criminal cases tried 

in the state courts—those. involving capital offenses— 

this Court has rejected the Betts v. Brady vile. 

Hamilton vy. Alabama, 368 U.S. 52 (1961); Uveges v. 

Pennsylvania, 335 US. 437, 441 (1948); Bute v. 

Iliinois, 333 U.S. 640, 674 (1948). As the Court stated 

in Hamilton vy. Alabama, supra: ** When one pleads to 
av vapital charge without benefit of counsel, we do 

not stop to determine whether prejudice resulted.’ 
_- 368: U.S. at 59."" 

~We do not believe this distinction between capital 
and non-capital offenses furnishes an appropriate or 
constitutionally valid. basis for determining when eoun- 
sel must be appointed. The due process clause protects 
against deprivation of “liberty’’ and ‘property’ as 
well as against deprivation of ‘life.’ * Moreover, the 

21In the present case, the trial court rejected Gideon's. request 

for legal assistance on the grounds that ¢: Under the laws of the |’ 

State of Florida, the only time the Court ean appoint Counsel to 

represent a Defendant is when that person ts charged with a s enya 
offense.”’ (R. 9). 

22 There’ are some who believe that life imprisonment is a more’ 
terrible penalty than a death sentence. See Barzun, In Fayor of 

Capital Punishment, 31 American Scholar 151 (1962), 



Necessity, far lewrarl diss dstiatece, deel thee perature of the 

—sdbietion, shot bee thre contreobling coms ddersCiont ‘\. 

one conmmentater lias observed : 

“ET dn determining whether absenée of eels 

sel hag denied a fair hearing. the important cor 
sideration seems less the openalties that may be 
Imposed than the weed for skilled copresentation, 
Any experienced it fense lawyer is likely to te-tits 
that most murder eases, im whieh capital peal 
ties are involved, are ie no means the most difficult 
to try or those in whieh representation is lest 
urgently required. Indietments charging such 

crimes as embezzlement, confidence game, or con 
spiracy are likely to place the defendant in.a far 
more helpless. position. “The distinction that the 
Court¢has drawn lacks integrity, and so long ux 
it persists, the law of the subject will remain fn 
a state of Unstable equilibrium.” Allen, The Su- 
preme Court and State ( ‘rimingl Justice, 4 Wa ayne 
L. Rev. 191, 197 (1958). 

This Court bas Specifically rejected the distinetion 

between capital and non-capital offenses in the mili- 
tary court-martial cases, involving rights secured by 

Article If1 and the Fifth and Sixth Amendments. 

Kinsella vy. United States ori rel. Singleton, DOL ULS 

234 (1960). “In view of the importance of the eourt- 

martial cases to this particular issue, we discuss the 

cases at more length in Appendix ©, infra, 

It is true that these court-martial decisions involved 
the power of Congress under Art. 1,98. To make 
Rules for the Government and Regulation of the land 

,and naval Forces’ and did not involve limitations 

upon state power under the Kourteenth. Amendment. 
The cases tured upon the status of the accused. But 
if the capital and non-capital distinetion is rejected 



4 

im a case involving eas to trial by jury before 

a constitut. uaily . appointed judge, among. other 

privileges, we perceive no reason why it should be con- 
sidered as controlling with respect to the closely allied 

right to counsel, 

Further, in 1961, this Court in Ferguson v. Georgia, 

365 U.S. 570, rejected the capital-non-capital distine- 
tion in a Fourteenth Amendment case. The Court con- 
chided in that case that tlie Fourteenth Amendment 

invalidated a -Géorgia statute whieh prohibited a 
defendant in a criminal case from testifying under 
oath in his own defense, in response to questions of 
counsel, The Court. stated: 

“Our decision does not turn on the facts that 
the appellant was tried for a capital offense and 
was represented by employed counsel. The com--. 
mand of the Fourteenth Amendment also applies 
in the case of an accused tried for a non-capital 
offense, or represénted by appointed counsel.”* 365 
U.S. at 596. 

Griffin vy. Illinois, 351 U.S. 12 (1956), a sieceeiin 
case, similarly rejected the capital - non-capital dis- 
tinction with-respect to the .availability to indigents 
of transcripts for appeal. purposes.” 

In sum, we submit that the possibility of a death 
sentence does not constitute a valid constitutional cri-. 

*8 Indigent defendants sentenced to death were provided by TIli- 
nois with a free transeript for purposes of appellate review, but in 

all other cases the defendant was required to buy the transcript. 

Id. at 14. The Court held that the state was required to furnish 
means for effective review to all defendants. The dissenting Jus- 
tices‘urged that the distinction between capital and non-capital 

eases made. by IIllindis law was valid and reasonable. Jd. at 27-28. 
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terion for de ccrmitine who shall have the Ussistanee . 

of counsel. ¥. va oo 

. Denial of counsel to the indigent violates both due 

process and equal protection. The refusal to appoint 

an attorne Vy to represent A destitute person results in 

discrimination against defendants. based solely upon 

poverty. There is ne doubt that. a defendant in a 
state criminal ‘trial has an unqnaiitied right under the 
Fourteenth Amendment to be heard through ina 
he has retained. Chandler Nv. Fretag, 348 US. 3. 9 

© (1954): see In re Groban’s Petition, 352 0 . U0 

332 (1957). We submit that if a person with funds 
‘js entitled to be-heard through an attorney, the same 
privilege must be extended to indigents. In the case 
of those able financially to hire counsel, the rule is not 

Jimited to capital cases or to “special cirenmstances.”” 
It is absolute and complete, aad aostate may not 
restrict it. How, then, Gan the right be restrieted iu 
the case of the poor?) We have agreed \since Powell vy. 
Alabama, 287 U.S. 45 (1932), that the state has.a duty 

to appoint counsel for the indigent in at least. some 
criminal cases in order to meet the requirements of 
due process. - If this is so,,¢ounsel must’ be provided 
in all criminal eases in which there is-a constitutional 
requirement to permit counsel to appear and act 
for those who have the funds ‘to hire them. The 
indigent defendant cannot be denied an “undialitied 

‘right’’-solely because of poverty; to do so results in 
a denial of equal protection.’ ‘*The need of counsel 
is the same, whatever the: economic status of the 

accused.’ » MeNeal vy. Culver, 365 U.S. 109, 118 (1961) 

(Douglas, J., concurring) ; see also Douglas, Vagrancy 

and Arrest on Suspicion, 70 Yale LJ, 1, 10-11 (1960). 
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This priveiple was articulated in Griffin vo Hlinots, 
301 US. 12 (1956), which held that the Fourteenth 

Amendment requires that ‘Destitute defendants must 

be afforded as adequate appellate review as defendants — 
who have-money enough to buy transeripts.”” 351 US 
at 19. The Court said that the , 

“constitutional guaranties of -due process and 
equal protection beth call for procedures in erim- 
inal trials which allow no invidious: diserimina- 
tions between persons and different groups of 

- persons.’ Both equal protection and due process 
emphasize the ‘central aim of our entire crore 

-system—all people ‘charged with crime must, 
far as-the law is concerned, ‘stand en an ait 
before the bar of justice in. every American 

—eourt.’’’ 351 U.S. at 17. ° ee ait 

And the Court added: 

“In criminal trials a State can no more discrim- 
inate on’ account of aioe than on account of 

~ religion, race, or color... . Thére is no meaning- 
ful distinction between a rule which would deny 
the poor the right to defend themselves in a trial 
court and one which ‘effectively denies the poor. 

—#n adequate appellate review accorded to all who 
have money enough to pay the costs in-advance. 
There can bé no-equal justice where the kind of: 
trial a man gets depends on the amount of money 
he has.”’  351.E.8. at 17- 19. 

é hie: Willcox as Bloustein; The Griffin ( oe tee 
and the Fourteenth Amendment, 43 Cornell L.Q. 1, 23 
(1957) ; see also Smith v. =r nnett, 365 .U.S. 708 (1961) ; *. 

Douglas v. ‘Green, 363 U.S. 192 (1960); Burns v. Obio, 

360 U.S. 252 (1959) ; errs v. Washington. Prison 

Bd., 357 U.S. 214 (1958); cf. i iad v. United 
States, 369 U.S. 438 (1962). 
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Where counsel sa Pasct deenaton to assist indigent 

persons, Whether a defense of any kind will be asserted. 

and the type of defense. tends ‘te defiend mere upon 

the personality and femperament of the aeensed than 

apon guilt or ke any other factor. The biurge— - 

percentage of guilty pleas in our courts "may reflect 

the helplessness of the arrested cmd their lack of-coun- ; 

sel as well as the efficiency of the police. Certainly.” 

the frequency of guilty pleas suggests that those who» 

are atrested, particularly. the penniless and) persen: 

ho are members of minority groups, are, more likely. 

hopelessly to resign themselvé& to fate than aggressively 

to act like the defense counsel -portrayed,on television, 

Tn sum: ed a 

“To say, that trials without counsel can be fair ise | 

to assume either’ that the defense which counsel + | 

‘ight have presented would ret have chang¢éd the 

result in the case or that in certain types of cases 

counsel serves rio useful function. The first. as- 
sumption is hindsight and unprovable. The see- 
ond, if true, would convict a portion of the ‘bar of . 

taking imoney finder false pretenses in“all those | 
‘simple Veases Where counsel accepts a retainer but . 

ate : , i ’ a e | 

*4*° (T]he overwhelming proportion of cases (75 te 90 per cent) 

.... are decided by pleas of guilty.’ Goldstein, The State and The . 

Aceused:. Balance gf Advantage m Criminal Procedure, 69° Yale ; 

L. J, 1149, 1189 960) Pe | 
‘*Men entering an initial. plea of not guilty were significantly 

more often represented -hy defense attorneys than the men pleading 

guilty nediately.’” Newman, Pleading Guilty, for Considera 

tions: A Study of Bargain Justice, 46,4. Crim, L., C. & 2.8. 780, 
— 

782 (1956). . _- ’ 

Sit the defendant is represented by counsel, it is more Jikely that’ 

will be permitted to present a defense.?? Comment, Pre liminary °° : 

Hearings on Indictable Offenses in PhiladelpRia, 106 U. Pa. Lb Rev. | 

589, 591 (1958): Hoh, oe / ae 
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apparently cannot influence the result. We cannot 
_with justice keep the existing ‘fight’ theory of 
eriminal law and force the indigent defe ndant to 
fight alone. If our vaunted claim of ‘equal justice 
under law’ is to be more than an idle pretense, the 
right to have counsel must be extended in practice 
to all persons accused of crime.’” Beaney, The 
Right to Counsel in’ American Courts 234-235 
(1955). : 
Il. THE DEMANDS OF FEDERALISM DO NOT DICTATE 

CONTINUED ADHERENCE TO BE? 7S V. BRADY 

In view of the foregoing, we believe that the real 
argument-against the position that the 14th Amend- 
ment requires that counsel be furnished to indigent 

persons in all state criminal proceedings is that it 
‘‘would disregard the basie and historic power of the 
states to prescribe their own local court procedures,” 
i.e., the demands of federalism Bute vy. Illinois, 333 

U.S. 640, 668 (1948). We submit two answers to this 

argument: First, we do not believe it necessary to 
dilute, denigrate, and diminish the quality of due proe- 
ess in our criminal vroceedings or subtract from the 
equal administration of justice in deference to the few 
states, like Florida, which continue to defy the general 
opinion as to the right to counsel. Second, we believe 

that the argument is based on a premise that experi- 
ence has’ rejected. The ‘‘special circumstances”’ rule 

*5 The history of the right to counsel in England and the United 
States during the past three centuries reflects a steady, unmistak- . 
able evolution toward complete recognition of the right. See Puwell 
v. Alabama, 287 U.S. 45, 60-65 (1932) ; Beaney, The Right to Coun- 
sel in American Courts. 8-26, 225-228 (1955); Becker and Veidel- 
baugh, The Right to Counsel in Criminal Cases—An Inquiry into 
the History and Practice in Englend and. America, 28 Notre Dame 
Law. 351 (1953). : 
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increases the problems of federalism. It does not de- 

crease them. | 

1. The great majority of the states now make provi- 

ston for the appointment of counsel in all felony cases, 

“cither explicitly or asa matter of practice. In W942. the 
Court concluded im Betts v. Brady, after canvassing the 

law in each statee that , 

‘in the’great majority of the states, Ho has been the 
considered judgment of the people, their repre- 

‘sentatives and their courts that appointment of 
counsel is not a fundamental right. essential to a 
fair trial.”’ Betts v. Brady, 316 U.S. at 471. 

This factual premise of. Betts v. Brady has evaporated 
during the past twenty years. 

* Although not every state today offers counsel to 
the indigent defendant in tue serious, but. nen- 
capital, criminal case, the trend is cnmistakably 

in that direction.”” Schaefer, Federalism and State 
Criminal Procedure, 70 Harv. L. Rev. 1,9 (1956). | 

In 1961, in an appendix attached to a concurring 
opinion in MeNeal v. Culver, 365 US. 109, 119-122, Mr. 
Justice Douglas listed 35 states whith provide for * Ap- 

 pointment of ‘counsel "for indigents in all felony eases, 
as of course, by force of the State Constitution, statutes, 
court rule, or judicial decision.””* (Id. at-120), Subse- 

quent to compilation of the appendix, Colorado made 
appointment of counsel obligatory in all felony cases, 
‘Colo.R.Crim P. 44 (set out in 34-Rocky Mt. L. Rev. 
1,89 [1961] ), and Michigan apparently should be added 

to the list. see Mich. Ct. R. 935A (Honigman’s Mich. 

Ct. Rules Anno.). » 
s% 

> 
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There are thus prese ntly thirty-seven states which 
expressly provide, in one form or another, for the des- 
ignation of counsel in behalf of destitute defendants 

in all felony cases. gJn a majority of the states listed 

in Justice Dotiglas” appendix in MeNeal vy. Calrer, 
supra, the court must inform the accused of his 
right to counsel and inquire whethet be desires an 
attorney. In all thirty-seven states appointment is 

mandatory’ in all felony cases if requested by the 
defendant.. See Appendix, * Provision for the Assign- 
ment of Counsel for Indigent Defendants in Criminal . 
Cases,"’ in Ass’nvof the Bar of the City of New York, 
Special Committee to: Study Defender Systems, 
Equal Justice for the Accused (1959). | 

Further, a study, just comple ted. concludes oh the 
basis of extensive documentation that of the remaining 

thirteen states, it is the general practice in eight states 

—Pennsylyania, Maryland, Maine, New Hampshire, 
Rhode Island, Vermont, Delaware, and Hawaii-—to 

furnish legal assistance in each case where such aid is 

requested. Kamisar, The Right to Counsel and the 

Fourteenth Amendment: A Dialogue on ‘The Most 
Pervasive Right’ of an Accused, 30 U. of Chi. L. Rev.’ 

“1 (1962). 

There remain only five states— Alabama, Florida, 
Mississippi, North Carolina, and South Carolina 
which do not make provision for appointment of coun- 
sel in behalf of indigents in all felony cases. Even in 
these. states, however, there are cities and counties 

where publie defenders or court appointed counsel are 
assigned to represent impoverished defendants at vari- 

* Professor Kamisar made available to counsel the manuseript 

of his valuable article prior to its publication. 
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ous stages in the proceeding.” See Kamisar, 0) cil, 

supra. : ; 

There is far less contrariety of views: amony the: 

Cates With respect te the right: te counsel than wis 

the case with respect to the exclusion of evidence 

<ecured by an illegal seareh and seizure, When Mapp 

‘oy Ohio, 307 U.S. 645, Was decided in 1961, one-half of 

the states still adhered to the rule that illegally seized 

evidence was adinissible, 367 ELS, at 680 (dlixsenting 

opinion); see Elkins ¥., Linited States, WO4A US. 206, 

294 (1960), This Court held, hewever, that the 

Mth Amendment: required that the tate courts 

exelude unlawfully procured evidence, With respect 

to the plea that the decision infringed the principle 

of federalism, the Court said (367 -ULS. at Gots: 

“This Court has not hesitated te enforce ax xt riet- 

ly against the States as it dees agaist the Fed- 

eral Government the rights of free speech and of 

The practice in a number of the larger cougities in® Florida 

vous far beyond “the demands of Betts. .In Dade County 

(Miami), the largest COMMTS in the state, ‘the Pubite Defemder acts 

as counsel for all indigent felony defendants whe are in jail and 

livable to make bend,” entering the picture ‘at or before arraign- 

ment.’ The same practice prevails for the large counties of Broward 

“(Port Landerdale) (public defender) and Duval (Jacksonville) 

(court appointed counsel). A public defender also operates in Hills- 

borough County (Tampa). but apparently represents only thse 

who have pled not guilty and are awaiting trial. Thus, despite the 

presence of a public defender, indigent defendants in this populous 

county are without counsel at the ‘eritical’ arraignment stage. The 

practice throughout the rest of the state varies a good deal, but 

indigent non-capital defendants, it appears, are not furnished eoun- 

sel generally. although they are in the ‘more serious and more 

complicated eases.” Kamisar, op cit. supra, See Sen, Judiciary 

Committee, Subcommittee on Constitutional Rights, Legal Counsel 

_ for Indigent De fendants in Federal Courts, po 9 (1961). : 
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-a free press, the rights to notice and to a fair, 
publie trial, including, as it does, the right not to 
be convicted by use of a coerced confession . . .”’ 

We recognize, of course, that: feialnkio’ of an im- 
portant question of constitutional law cannot and 
should not be made simply by taking a census of the 
states. But the practice among the states was empha- 
sized in Betts v. Brady as a factor to be used in deter- 

mining the standard of proc ‘edural fairness required 
by the due process clause. Betts v. Brady, 316 U.S. 
at 465. There is no doubt that there is today wide- 
spread consensus among the states that legal assistance 
should be furnished to indigent persons. Further, it 
is a principle which has the overwhelming support of 
the bar.*. The task here is essentially a modest one: 
to bring into line with the consensus of the states and 

- professional opinion the few ‘‘stragglers’’ who persist 
in denying fair treatment to the accused.* 

* See e.g., Ass'n. of the Bar of the City of New York, Special 
Committee to Study Defender Syxtems, Equal Justice for the Ac- 
cused 56 (1959). There are now 96 Wefender offices in the United 
States, including 77 publie defender offices. Brownell, Legal Aid 
in the United States, 1961 Supplement 14 (1961). ‘‘The Legal 
Aid movement is now almost universally accepted as being morally 
and ethically correct and as deserving the support of the general | 

publie.”’. Summary.of Conference Proceedings of ‘the National 
Legal Aid and Defender Association 9 (1959). See also Sympo- * 
sium, The Right to Counsel, 45 Minn. L. Rev. 693-896 (1961). 

* Counsel for Petitioner has been informed that twenty-two . 
states are filing a joint brief as Amici ‘in the present case urging 
that Betts v. Brady be overruled. The states involved are Alaska, 
Colorado, Connecticut, Georgia, Hawaii, Idaho, Illinois, Iowa, Ken- 
tucky, Maine, Massachusetts,- Michigan, Minnesota, Missouri, _ 
Nevada, Ohio, North Dakota, Oregon, Rhode Island, South Dakota, 
Washington, and West Virginia. ; 

on 



” Betts v. Brady has created friction betuwcen the 

states and the Federal Conrts, Pwo decades of experi 

enee have borne out the forecast of Mr. Justice Black, 
dissenting in Betts v. Brady, that the ‘special eireum 

stances”? test would require this Court and other fed 
eral courts to exeréise “Vast SH pervigory powers Uoever 

the. state courts, 316 US. at dio. Betts v. Brady has 

engendered contliet between the federal and state courts 
hecatse of the ease by case review it entails and because 
at does not preseribe a clearcut ae Which the 

state courts cay follow, As one conmmentato? has noted : 

“EP he very vagueness of the fair-trial test has en- 

couraged recourse to the lower federal eaurts and te 

the Supreme Court by state conviets”  Beaney, The 
Right to Conusel in American Courts 196 (W955), 

A vast number of petitions have heen filed in the 

federal courts collaterally attacking the validity of 

cconvietions for failure to assign eounsel AO recent 

study of 35 federal habeas corpus cases in whieh a 

state prisoner sficcessfully attacked the judgment tne 

der which he was committed led to the following con- > 

clusions: 

at ‘most striking fact discovered frome the oo 
eases studied is the dominanee of the issue of 
right to counsel as the contention most likely te 

succeed in federal habeas corpttrs; hr rete. helt. 
of the cases, the stafe judgment fell on this ground. 
As only four of these cases invelved a capital of- 
fense, the largest stumbling block in the udmin- 
istration of state criminal law is revealed as the 
nonabsolute right tu counsel for‘indigents in non- 
capital cases.” Reitz, Federal Habeas Corpus: 

_Posteonvietion Remedy for State Prisoners, 10S 

U. Pa. .L. Rev. 461, 483 (1960) (emphasis stp- 
plied). -. 
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Moreover, the special circumstances” rule involves 

federal supervision over the state courts in its most’ 
noxious form. In effect, the federal courts are given 

a roving comission to serutinize the proceeding in 

the state court to determine if it is ‘'shoeking to the 

universal sense of justice.” Tt is diffientt to conceive: 

of atest more likely to promote frietion between fed. 

eral and state tribimals. But. as Mr. Justice Stewart: 
has stated, "The very esserice of a healthy federalism 

depends UL pron the aveidanee oof needless  contliet 

é between state and federal eourts.’ Elkins sv. Usted 

States, 364 US. 206, 221 (1960), 

Finally, the flood of habeas corpus petitions spawned 
by Betts has led to agitation ‘to curtail the “Great 

, Writ.” ©The undesirable consequences of Betts thus 

-extend bevond the immediate issne of right to counsel, 

A decision overruling Betts would benetit the federalist 

“principle by eliminating a nrajer irritant, 

3. -Earporimentation by the States will not be clime- 

nated if the special circumstances is getlisoncd, Aw 

“absolute. rile that) counsel mist be furnished © in- 
digents accused of serious offenses will still leave opeti 
an area in which federalism will operate. The states 
undoubtedly will aeet the demands of the rule inp i 
variety of ways. Some states may elect to provide 

counsel ‘threugh a ogovernmentally financed public 

defender system ;” others through court assignment of 

0 Mill (S. 2900) authorizing each federal .tistrict court to ap- 
point a public’ defensder was approved by the Senate in the S7th 
Congress, 2d Session. See 108 Cong Ree 21079 (Oet? 4, 1962). 

The bill provides that if the court 7*is s#tistied that a defendant 
charged with a felony or misdemeanor (other than a petty offense 
as defined in [18 U.S.C. $4(3)]) is unable to employ counsel be- 
cause he is indigent, if may assign the’ pulllic defender to represent 

such defendant .. .°") Provision is made for compensating the pub- 

lie defender. in a: 
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members of the bar: still others by use of a privately 

financed. voluntary defender sistem. See Assn of thie 

Bar of the City ef New York. Special Committee te 

Study Defender Svstete, haynal Justive tor the ar 

cused ATO (VAI). Some states mays chineme te, Pedlew’ 

the svstem established by (Congress in the District of 

Columbia Legal Mid Aets (7b Stat. 220 DL ©. Code 

Anne, = 22201-2210 (160 edie Whiel® provides for 

COMIpOCH sation te counsel empdoved? by a puilolieds ti 

naneed legal aid ageney and reimbursement of es 

petises te Voblinteer on court Assigned counsel)” 

In- other words. the states will rem: at Iiherty to 

experiment and te adept a svsteni Jor the apporntient 

cof ceotinsel ocanisenant wrth “ePID nity tees ate 

resonrees, stihjecs only tr ‘ie ‘repuirenvent that the 

mVstem) adopted fulfil! the cntstitutional ‘iniperative 
abel wilarantee e few five legal aud te atl! jo Paotls geeiise d 

of ao serious offense whe de net competently and 
intelligentiy Waive steht assistance, We belieSe thet 

‘this is an instanee of federalism in “wperation® it an 

Appropriate form: Under our <vstem, We Stibmiit. the 

demands and the benefits of federalism <heuld take 

the form oof a diversity. of wethod. Federalism 

properly considered does not edematd sgr permit a 

negation of basie constitutional principle. 

? 

“Students whohave feeeived a law degree atid age engaged in 

* post-graduate studs under ao private wrant are used exterisivels as 

assistants in this program in, the Distriet ef Calutatia, Tr Mosse 

. chusetts, senior law stadents, certified be S them dean as baying spe 

cial ability and training. may | repre indigents. provided that 

their activities are under the ‘general supervisidn oof a menber 

, of. the bar. Rule 11. General Rules, sup. Jud. Court, see Crane. 

Court Rules Anna, & Mass. Practice [1961] ) , 
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Ill. THE RULE OF BETTS V. BRADY HAS NOT PROVED TO BE A 
SATISFACTORY STANDARD FOR JUDICIAL ADMINISTRATION - 

Two decades have shown that Betts v. Brady is uot 
an operable guide, 

1. The cases decided by this Court sides the ‘spe- 
celal circumstances’ test, to quote one: commenutator, 
“are distinguished neither by the consistency of their 
results nor by the cogeney of their argument.’’ Allen, 
The Supreme Court, Federalism, and State Systems’ 
“of Criminal Justice, 8 De Paul L. Rev. 213, 230 61958), 
The difficulty inheres in the subjective, ambiguous ra- 
ture of the rule itself. Thus, the following faetors have — 

been deemed relevant in deciding Whether the proceed- 
ing was ‘fundamentally unfair”: 

(i) the complexity of the statute under which the 

- defendant is prosecuted and ghe nature of the offerse 

charged ;” 

(ii) the faet that specitie objections or arguments 
could have been, but were not. made: - 

(iii) iliteraey or lack of education; * 

(iv) mental tliness or mental retardation: ' van 

Ey. Carnley vo Cochran, 369 TS. 506 (1962 : Chewning v. 
“Cunningham, 368 US 44361962 © Reynolds vo Coch ran, 245 US 
925 (1961): Pinnsuleaniacr vel Herman y Claudy, 35 US. 116 

(1956). | 

_ E,g.. Hudson v. North Carolina, 363 US. 697 (19600 © Gibbs y. 
Burke, 337 U.S. 773 1949). ‘ 

 E.g.. McNeal v. Culver, 365 US. 109 (1961: Cash vo Crdve , 

358 U.S. 633 (1959); Moore vo Mu higan, $59 U.S. 155 (1957) - ” 

Reece v. Georgy, 390 TS. 85 (1955). ‘ 

Eg MeNeal x, Culver, 365 US: 109 hag Massey v. Moore, 
348 US. 105 (1954, ; Palmer ¥. Ashe, 542 US. 134 (1951). 

” 
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(WM) youth of the accused ; 

(vt) a plea of guilty by a co-defendant ; 

(vii) the extentoof the aeensed’s prior experiericve 

With criminal ae, 

(viii) the adequacy of ciel othe trial court; 

pat nisconduct by the trial Suis, « or the preseen- 

tor; . 

Te the severity of the sentence.’ 

No standards have been delineated. however, with 

respect to the weight or impertance to be assigned 

each of the foregoing factors. Thus. for example. in 

DéMecrleer v2 Michiqan, B20 ULS. 663° C194T), the 

Conrt deemed the youth of the aeeused (seventeen) 

signifieant and revers al his eonvietion, but in Gayes > 

v. New York. 332 U.S Py (T9417). the convietion was 

not set aside, despite the fact that the defendant was 

6h dad of sixteen’ Cd. at 146) when he was conviete . 

“without counsel. Tn Qareksall y. Wichiqan, 339%. 

HOO C1), the Court felt it reasonable te presime 

from the aceised’s prior appearanees in codirt that he 

kiew of his right te counsel. and since he made ne 

request for legal aid, his rights-were held not infringed, 

But) rec euthy in Carnley V. Cochran, 869) US. 506 

oS “ey Vreges Vv. Pennsylvania, 39 US, $37 (1048. De Meerleer 

v. Michigan, 329 US. 663 (1947), 
oa 

%® Hudson vy. North Carolina, 363 US. 69% {1960 » Cash vy. Cul- 

rer, 398 US. 633 (1959), 

7 Vreges v. Pennsylvania, 335 US. 437 194s. Wade x: Mayo, 

334 US. 672 (1948); Quicksall vo Michigan, 339 TOS. 660 (19505. 

%* Gibbs y. Burke, 337 U.S. 773 (1949). 

% Townsend v. Burke, 334 US: 736 (1945). 

* Uveges v. Pen nsylvania, 835 US, 437 (TAS). 
\ : 
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(1962), the Court felt that a prior criminal record 
magnified the importance of the assistance of counsel 

beeause of. its implications in the: event the accused 

takes the witness stand. 

It is likewise difficult to reconcile Gryger Vv. Burke, 

334 U.S. 728 (1948), with Townsend vy. Burke, 334 - 

U.S. 736 (1948), both decided on the same day. In. 
Gryger, a defendant sentenced to life imprisonment, 

argued that the state court mistakenly assumed: that 

the applicable statute made the penalty mandatory. In 

Townsend, the defendant’ contended that the court 
imposed a ‘sentence .under the erroneous impression 
that defendant’s record included convictions on two 

charges as to which, in fact, he had been acquitted. 
In both eases, the defendants, who were unrepresented, 
claimed that if counsel had been present the mistake 
would have been corrected. In Townsend, this Court 
concluded that the accused was so disadvantaged by 

lack of counsel that the conviction could not be per- 
mitted to stand, but in Gryyer the Court affirmed the 

order denying habeas corpus. It is diffieult to perceive 
why the denial of counsel was deemed prejudicial as 
a constitutional matter in one case but not in the other. 

2. In the present ease, the trial court did not. eall 
petitioner’s attention to the ‘‘special cireumstances”’ 

bearing on the right to appointment of -counsel. 

As the state court decisions discussed below’ show, 

the ‘‘special circumstances”’ rule has only infrequently 
led the state courts to appoint counsel.*’| Some of the 

42 We wish to invite the attention of the Court to the excellent 
brief submitted in behalf of Amici, the American Civil Liberties 

Union and the Florida Civil Liberties Union, by J. Lee Rankin, 
_ Esq., and Professor Norman Dorsen. A draft of this brief has been 
_ furnished to counsel for Petitioner. The Amici point out that of 
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state decisions are startling. or example, in Com- 

monwoulth err Simon \. Maroney, AOS) Par 562, 

176 A. 2d 94 (1961), pet. for cert, pendime, No. 41 

Mise, Oct. Term, 1962, the defendant, an IS) vear 
old boy, Was sentenced in 1942 to a term of 2O to 40 

years IMprisonine lit following aoconvietion for rape, 

robbery, and assdult andsbattery. The Pemusyivania 

Supreme Court recently denied rejief. It felt’ that 

denial of counsel did not produce antingredient of 

unfairness’? although the court recognized that ‘The 

defendant was not wholly a normal person... A. be- 
havior clinic study made of the defendant shortly after 

his arrest revealed him ‘to be a high grade moron with 

an intelligence quotient of 59.7 equivalent to a ‘imen- 

tal age of only nine.” 405 Pa, at 565-67, 176 A. 2d 

at 96, 97. The defendant was ‘illiterate’? (405 Pa. at 

970, 176 A. 2d at 99), but the court felt no prejudice 

occurred because There were ne ‘intricacies of ‘erin 

inal procedure,” no ‘improper conduet on the part of 
the court or prosecuting officials,” and nething com- 
plicated about the charges of robbery and rape.’ 405 
a. at 565-66, 176 A. 2d at 96. 

In Butler v. C ulver, 11 So. 24.35 (Pla. 1959), the 

court refused to set aside a conviction for second de- 

gree murder for which. the defendant had been sen- 

teneed to life imprisonment, although there was a 
“showing. in this record that ‘approximately two 

months after the petitioner. pleaded guilty te xoranid 
degree murder aovnateet counsel], it was formally ial: ' 

139 decisions in st: ce courts since Betts vo Brady on the question 

“whether-‘speciat circumstances’ required appointment of contsel, 
‘only 15 resulted in a finding that such circumstances existed. The 
Amici found no case in whith a state trial court, seeing the pos- 

sibility of unfairness, halted the proceeding in its midst so that 
counsel could be assigned. 

. ~ 
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judicated that he was suffering from an acute condi- 
tion of insanity, described as paranoid schizophrenia.” 
Id. at 37-38. The court said no contention was made on. 
appeal that the accused was mentally incompetent at 
the time of trial. 

In Shaffer Vv. Warden, 211 Mad. 635, 126° A. 2d 573 
(1956), the accused was convicted without counsel on 
charges of burglary. The ‘aceused contended that 
“he was only nineteen vears of age and below the 
average in mental capacity and was suffering from 
a congenital speech defect.” bid. The’ defendant: 
maintained that as a result of. his speech defect a 
plea of not guilty was mistaken as a piea of guilty; 
that he was- unable beeause of his speech impediment 
to make the trial court understand the whereabouts 
of certain necessary witnesses; and that he vainly 
attempted to “stammer out” a request for appointment 
of counsel, 211 Md. at 636-37, 426 A. 2d at 573-74. 
The vonvietion was upheldmw 

The opinion of the Alabama Court of Appeals in 
Artrip v. State, 136 So. 2d 574 (Ct. App. Ala. 1962), 
reads in a similar vein. The court felt the following 
pertinent to its conclusion that petitioner was not prej- 
udiced by denial! of his request for counsel in a prose- 
cution for escaping. from the pempbentiary ¢ 8 

“Artrip was considered a good all round me- 
chanie and electrician by his , Supervisor at the 
Kilby motor pool. His original brief was well 
typed and concisely stated a number of pertinent 
points. His supplemental briefs which exhibit 
good penmanship are also pertinent to the conten- 
tions he advances. "Id. at 576. 

,Contrast with the: foregoing cases the opinions of | 
this Court in inelaiisg v. Coenen ran, 369 U. Ss. 506 (1962) ; 

&> 
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Chewning Vv. Canningham, 308 US. 44s CINO2) Sand, 

McNeal v. Calver, 065 USwlOd (1961). 4 

8. There is an inherent ineougruity in the os special 

cireumistances” test. The rule is Invoked primarily | 

after trial in connection with an appeal or a petition 

for Habeas corpus. A defendant. whe had? ne connel 

at‘trial, must file a petition, without the assistaner of 

counse)alleging that he was demied due process 1) 

reasonvof the refusal te appoint counsel We stbnit 

that if is highly unlikely that. a layman Knows whit 

constitutes “special circumstances? within the mean 

ing of the rule in Betts ve Brady, or that he las 

sufficient technical Bempetence to allege these matters. 

If the accused lacked fiunds to retain counsel to defend 

him at trial. he will be unable to afterd: cotnsel orice 

he is in prison. Thus, the factors which wonld jus “tity 

invalidating the convietion may not be brought’ to tie 

attention of the appellate court. 

Pxen-in the unlikely évent that the accnsed hi is the 

Laieatapnot counsel in preparing the documents on 

appeal, the prejudicial factors may not be adduced for 

the reason that the record docs not reveal the special 

circumstances.’ For example, the accused may he 

mentally retarded or mentally ill, but that: fact may 

not be reflected in the “record, although it would be a 

decisive factor under the rule of Betts v. Brady, See 

McNeal -v. Culver, 365 U.S. 109 (1961) 5, Massey Vv. 

Moore, 348 US. 105 (1954). 

Denied qualified ectemnional assistance at trjaknthe ; 

accused, confined in) prisen, tends to tum for legal 

advice to ‘jailhouse lawyers.”’. The volume of port: 

convietion petitions in this and other courts and. the 

assertion of important constitutional — are this 
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left, we surmise, largely te untrained, unqualified 
prisoners. Cf. Sehware Vv. Board of Bar Eraminers 
of the State of New Mesico, 353 US. 252, 247 (1957T" 

(Frankfurter, J.. concurring). It is ironic, but we 

‘believe. true, that in final analysis, whether a  post- 

conviction petition is filed, or whether a poverty-ridden 
prisoner vets a hearing on his right to counsel, may 
turn upor the quality of the ,fellow-inmate—usnally 
equally untrained--whe is the jailhouse lawyer, 

4: The ‘essentially post-trial character of. the **spe- 

_«taY circumstances” rule is unfair to defendants in an- 
other respect: The accused may languish in prison for . 
years before his conviction ix adjudged to have been 
unfair by reason of the absence of counsel. The de- 

fendant in Moore vy. Michigan, 355 US. 155 (1957). 

was sentenced in 1938 to “solitary confinement at hard 
labor for life’’; in December, 1957, some 19 years later, 
this Court ruled that he had been denied his constitu- 

tional right to legal assistance. The lapse of time be- 

tween trial and reversal for want of courisel was’ 15. 
_years in DeMcerteer vy. Michigan, 329 U.S. 663 (1947). 
and in United States or rel, Stoner ¥. Randolph, 165. 

F. Supp. 284 (ED. TIL 1958); 14 years in Garton v, 
Tinsley, V1 FL Sapp. O87 OD. Colo, 1959); and 10 vears 

cin Uvreges v. Poansylranm, 335 US. 457 (1948). 

Indeed, a defendant may serve his entire sentence 
protesting throughaut that hix conviction ix invalid by. 

reason of the deniai of counsel, and the case may be 

mooted before the wrong can be corrected, ‘See Parker 

v. Ellis, 362 US. 574 (1960), Writ of certiorari. dis- 

missed as moot, where four members of this Court 

agreed that the defendant **was convicted of a-felony 

in flagrant disregard of his constitutional right te as- 

{ 
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sistance of counsel’ after aw trial characterized as a 

‘sham.’ Jd. at 577-578 (Warren, C. 1.. dissenting) 

The long periods of delay associated with [ths 
V Brady ave undesirable Cor the state as well as for the > 
defendant. If the conviefion is invalidated it mnuiy be 
difficult, if net impossible. to conduet a new trial vears 
lvter, Witnesses may have died; records may have 
been lost; memories will Tiave faded. dn short. we re- 
«pect fully submit that it ix to the advantage of the 
xtate, ax-well as to the defendant, te furnish course! 
to indigent persons at all trials for serious affenses. 

IV. THE RIGHT TO COUNSEL MINIMALLY INCLUDES APPOINT- 
MENT OF AN ATTORNEY TO ASSIST.AN INDIGENT PERSON 
AT THE TRIAL OF A SERIOUS OFFENSE , 

at ix, of course, unnecessary in deciding the present 

ease to delineate all of the metes and beunds of the 

right to counsel ii state criminal Aaesehthe-sesee This 
case involves the right of an acedsed te legal assistance 

at the trial stage of the prosecution, Wiiatever the 

perimeter of: dhe right, it anes comprehends the .a- 
signment of counsel at the trial On the merits. 

We believe the right of indigents to legal as-istanee 
should be commensigate with that of persons whe have 

means to employ counsel, An aceused person whe de- 
sires to consult an attorney should have the right to de - 

se at any time immediately after arrest.” | Indeed, 

“there is a strong argument that the time a defendant 

The Distrigt of Columbia Legal Aid Act provides that the 
court “will make every reasonable effort to provide assignment of 
counsel as early in the proceeding as practicable "DC Code 

Anne, § 42202 CGD ed 7 See alse Deeanes. Reght ta Counsel 

Bi fore Arrauenment, 45 Minn LL. Rew. 771. Tstesd Weds Croker 

©; Californga, 357 VOUS. 435, Ae 1s Dotighas, Do dissenting; 
White vo Maryland, No. (00 Mise. Qet Terni. Mee for vert 

granted, Nov. 19, 162) 
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needs counsel most ix immediately after his arrest and 

until trial.’” Ass'n of Bar of City of New York, et al. 
‘Equal Justice for the Accused 60 (1959). In any. 
event, counsel should be furnished to destitute defend- 
ants at the same point in time at which an. accused 

person with fumds would be entitled under the 4th. 
Amendment to consult an attorney.” 

Vv. THE PRACTICAL IMPLICATIONS WITH RESPECT TO PERSONS 
ALREADY IMPRISONED DO NOT MILITATE AGAINST OVER- 
RULING BETTS v. BRADY 

Finally, a word should be said about the contention 
that. Betts v. Brady should net be overruled heesatse it 

may result in releasing indeterminate numbers of 

prisoners in some states. See Fosfor v. MMlinvin. pe 

U.S. 134, 139. (1947). | ek 

F irst, it must be noted that a bitrate aes obtains 

a reversal of his conviction may be retried for the 
offense of which he was convicted. See Groen v. United 
States, 355 U.S. 184 189 (1957). a. at 219. 

(Frankfurter, J., dissenting). Moreover. it ix possible 
that an even more sevére sentence than that originally 
levied may be imposed at the conclusion of the seeond 
trial. See Robinson v. Johnston, OF. Supp. 774 ON.D. 
Cal: 1943); Robinson v. United States, 324 UUS. 282 

(1945) (defendant sentenced to life imprisonment sue- 

With respert to the seope of the richt, it is pertinent to note 
that the 6th Amendment reads, in part. that ‘Tn all criminal prose- 
cutions, the acensed shall enjoy the right to a speedy and public 
trial. by an impartial jury... amd te have the Assistance of Conn. 

sel for his defense” Cemphagis supplied) This Court has held that 
the riot to trial by jury secured hy this provision does not extend 

to “petty” offenses, District of Columhia vo Clawans, 300 US 

617 (1937): see’ Frankfurter and Corcoran, Petty Federal Offenses | 

and the Constitutional Guaranty of Trial by Jury, 39 Wary. L. Rev. 

917 (19296); Ip ToS. 81 

} 



45 

cessfully attacked convietion for failure te appoint 
counsel; following retrial he was sentenced to death 

for the same: offense 5." 

Sccoud, the claim that some offenders would go free 

Was urged in opposition to the decisions in Mapp ote. 

Ohio, 367 US. G4 (196 and Griflin Vv. [Mlinots, 351 

US. 12 (1956). Un both eases, this Court brushed aside 
that consideration. The practical implications. of the 
ruling in Mapp are in some respects more drastie than 
the ruling sought here. As a eonsequience of Maya, 

egally obtained evidence cannot be used: the prose 
cution may be completely disarmed. But ne compara- 

ble handicap will be imposed apes: the proseceution: by 
reversal of Jietts vo Brady. Further, the elaiss of the 

Petitioner here are stronger than-these pf the peti 

tioner in Grrifin, Griffin invelved the right~ of a con- 

victed person secking equality of treatment in commer: 

tion with an appeal; as the Court pointed out in thet 
ease, there is ne colstitutional right tee cans capopeeal. 35] 

U.S. at IS. The present case. however. invelves the 

rights of persens presumed to be innecent whe are 
seeking meaningful protection of their right te ao fat 
trial. a right whieh /s safeguarded by the Constitution. 

Thirty vears have passed since the Court, in Powe// vy, 
Alabama, supra, spoke of the neces<itt for appoint: 
ment of counsel by the states, The states have had 

adequate netics and ample thine te eonform their 

practice te the requirements of a constitutional 
iiperative. As Mr. Dirstiee Clark stated in Vapy 

v. Ohio, supra, “further tlelay in reach! og the present 

ae ae 

8 The sentences was sul seegitenet Vv cotemttedd Sear noeete Pall ani 

Giliteck, Cases on Creminal baw and [is En torce ment Lae | lo 
7 ‘ 
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_ result could have no effect other than to compound the 
difficulties’ in the future, 367 U.S. at 659, n. 9.” 

CONCLUSION 

In 1942, shortly after Betts y. Brady was announced, . 

_ the present Dean of the Harvard Law Sehool, Erwin 
N. Griswold, and Benjamin Cohen, Esquire, expressed: 
their protest against-that decision in words which, we 

feel, have. been-underscored by the passage of time: 

“CA]t a critical period in world history, Betts v. 
Brady dangerously tilts the -seales against the 
safeguarding of one of the most precious rights 
of man. For in a free world no man should be 
condemned to penal servitude for years without 
having the right to counsel to defend him. The 
right of counsel; for the poor as well as the rich, 
is an indispensable safeguard of freedom and jus-: 
tice under law.”" (N.Y. Times, Aug. 2, 1942. (LV. 
p. 6, col. 5, quoted in Bute v. Minois, 333 US. 640, 

677, n. 1 (1948) (Douglas, J., dissenting) ). 

“It has been suggested that a decision overruling a point of 
constitutional law should be given only prospective effeet in cer- 
tain insiances. See Griffin vo Illinois, 391 AOS. 12,°25-26 61956) 

(Frankfurter. J.. concurring). We do not advocate that result. 
We respectfully submit that-it wouki blur the distinetion between 
the legislative and judicial functions afd that it would present 
substatitial questions in connéetion with the requirement of US, 
Const, Art. IIL, $2. that this (‘ourt sits to decide Cases” and 
“eontroversies, ** : ; 

The ruling in Johnson vo Zerbst, 304 US. 458 61938). was given 

retroactive effect. See Rohinson wv. Johnston, tn Supp 434 

(ND. Cal, 1943). Similarly. in Eshridge vo Washington Prison 
BA, 357 US. 214-1958). this Court held that the principle of 
Griffin v. [Mlinnis, supra, decided in 1956, was applicable te a 13) 
conviction. : 
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For the reasons stated, Belts;v. Brady should he 

overruled, and the judgment of the Court below should, 

be reversed: 

Ryspecetfully submitted, 
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APPENDIX A 
Constitutional Provisions and Statutes Involved 

U.S. Const., Amendment “XIV, Seetion 1: 

“All -persons. born or naturalized in the “United 
States, and subject to the jurisdiction thereof, are citi- 

zens of the United States and of the State wherein they 

reside, No State shall make or entoree any law which 
* shall abridge the privileges or inimunities of citizens 

of the United States: nor shall any State deprive any 
person of life, liberty, or property, without due process 

‘of law; nor deny to any person within its jurisdiction 

the equal protection of the laws.”’ 

lorida Statutes, Section 810.05 (1061): , 

*WhodVer breaks and enters of enters without break 
nig any dwelling or store house, or any. building, ship, 
vessel, or railroad car with intent to commit a mis. 
demenor, shall be punished by imprisonment in’ the 

- state prison or county jail not exceeding five vears, or 

by fine not exeéeding five hundred dollars."’ 
. > ‘ 

Florida Constitution, Declaration of Right, Seetion UL: 

‘In all criminal proseeutions, the accused shall have 
the right to a speedy and publie trial, by an impartial 

jury, in the county where the erime was committed, and 

shall be heard by himself, or counsel, or both, to de 

iaand the mature and cause of the accusation against 

him, to meet the witnesses against him face to face, 

and have compulsory process for the attendance of 
Witnesses in his favor, aml shall be furnished with a 
copy of the.indietment against him.** 

Florida Statutes, Section 909.21 (1961): - 

,Inalleapital eases, where the defendant is insolvent, 
the judge-shall appoint such counsel for the defendant 
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as he shall deem necessary, and shall allow such cots 

pensation as heapay deem. reasonable, such sum to We 
3 

paid by the county in whieh the crime was cominitted. 

Counsel, so appointed, may in the event of conviction 

wid sentence of death, appeal the case to the ‘Supreme 

court, and prosecute said-appeal te its final coyelusion 

with diligence; and until the supreme court has dis 
posed of the appeal, no compensation shall he allowed 
to such counsel. Tf counsel first appointed is unable, 

for any reason, to perfect and prosecute the appeal, the 

court may relieve hin from such duty, but <ball Appoint 

other ciunsel for such purpose: , When counsel so ap 

pointed by the: eourt, in capital cases, completes the 

duties imposed by this seetion, suc ‘hy counsel shall file 

a written re port ax tithe duties performed by him and | 

apply for discharge by the court. 

~The CONOR Sat Lon of counsel for the defeadant, at 

the trial. shall mot exceed five hundred dollars: and 

defendant's counsel’ compensation on apoyo al, ~hal! 

not exceed five hundred dollars additional’ 

APPENDIX B 

‘In the Present Case. Petitioner Did Not Receive the Benefits 

' ~ Protection Which Would Have Been Afforded Him By 

nsel 

The present case discloses me following specific conse 

quonees of the denial of counsel: 

1. The offense of -brenking and ‘entering with snttnt to 

commit a misdemeanor faises a number of subtle ane come 

plex questions Which were not explored at the trial. | Nee 

WeNair vy. State, OF Flan 34, 55 So. 400 CPT). The trial 

judge did) net explant the element? of the offense te the 

jury; he merely earier’s the charge set out im the 

information ER. 4 tee K. Tr). . ae yes: 

An individual may be =O intoxie ated as te negative the 

intent requisite for a conviction of this offense, Jenkins § 
” 
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¥. State, D8 Fia. 62, 66, 50 S06. 582, 585 (1909). ‘Phe principal 

witness for the state, who stated that he saw Gideon leave 

the Bay Harbor I Se. at 5330 am. testified that Gideon 

acted kinder drunk’? (RR. 21). However, the jury Was not 

-instructed with respect to the implications of mtoxication 

~ as a defense. 

~The aecused was not informed of his right to make 
requests goncerning the charge and to be advised of the 

court’s rulings with respect to the requests before final 

_ argument. 

9. In connection with the voir dire, the trial judge advised 

Gideon that all or any one of the jurors could be excused **if 

you don’t like their looks’’ (R. 11), but +e did pot advise’ 

Gideon of his right,to examine the prospective jurors indi- 
vidually or of his right to “ig to a juror for cause, 

See Carnley v. Cochran, 369 U.S. 506 (1962) (Douglas; di. 

coneurring). 

3. The, judge improperly cut off cross-examination in - 

several instances. Thus, he did not permit Gideon to 
inquire into the proprietor’s pattern of conduet in locking - 

the building (R. 15), an inquiry which the Florida Snu- 

preme Court has held’ to be proper in a prosecution for this 

offense. Adkinson vy. State, 48 Fla. 1, 37 So. 522 (1904). 

4. No objection was ‘interposed i in behalf of the defendant 
to opinion. and hearsay testimony. See e.g:, R. 14, A: 

R. ya & A-2. 

5. The record shows that after the verdict was returned 

‘*Imposition of sentence was withheld pending receipt’ of 

an investigative report of defendant’s past’ histery.’’ (R. 
4.) Three weeks later, the defendant, ‘*having nothing to 
say,’’ was sentenced te the maximum prison term author- 

: _@ g . 
ized by the governing statute, a term of five years (R. 5). 

No plea was apparently made against imposition of the 

maximum penalty. 

° 
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APPENDIX C 
The Court-Martial Cases and Rejection of the Distinction Be- 

tween Capital and Non-Capital Offenses As a Constitutional 
Standard In Those Cases - 

in the October Term, 1955, this: Coat held that @ivilian 

dependents of American servicemen could: cons titutionally 4 

fe tried by a military coyrt mnartial ina foreign country 

for an offense commifted in that country. -Ainsella wy, 

Arueger, BA ULS. 470 (1996). Reid ve. Covert, Jo. ULS, 487 

(1956). Each of these cases involved a charge of premedi- 
tated murder, “an offense punishable by death. The Court, 

inan opinion by Mr. Justice Clark, rejected the contention 

that trial by court-martial in these circumstances violated 

Art. TI, § 20 andthe Sixth Amendiment. particularly the 

guarantee. of the ‘right to triabk bys "yrs. Mr. Justice 

Frankfurter reserved the expression of his views (S51 U.S. 
at 481, 492). The Chief Justice and Mr. Justiee Bleek 

and Mr. Justice Douglas dissented and indieated they 

would file a statement of their views the following: term 

(351 U.S. at 486, 492), — 
. ow 

Subsequently, the Court granted a petition for rehearing, 
and after further arguinent thie previousby rendered deci 

sions were set aside on the grounds that the petitioners 
could not constitutionally be tried by military authorities. 

Reid vy. Covert, 354 E18. 1-957). Mr. Justice Black, in 

an opinion in which the Chief Justice and Justices Douglas 

and Brennan concurred, concluded that the court-martial 
proceedings did not satisfy the constitutional guarantee of” 

trial by jury ina court of law and in accord with.traditional 

‘modes of procedure after an indictment by a grand. jury. 

The Court held that the power of Congress under Art. I, 

8, ¢l. 14, *To make Rules for the Government and Regula. 

tion of the land and naval Forees’* did net extend to per- 

sons of petitioners’ status, that is. to civilian dependents. 

Mr. Justice Frankfurter, concurring in a separate opin- 

ion, ‘‘conelude[d] that in capital cases, the exercise of 
_ ° 9? 



court-martial jurisdiction over civilian depefidents in time 
of peace cannot be justified by Article I, considered in con- 

nection with the specifie protections of Article TIT and the. 
Fifth and Sixth Amendments.’? 354 ULS. at 49.) Mr. Jus- 

‘@ tice Harlan also concurred separately ‘ton the narrow 

ground that where the offense is capital, Article 2011) ean- 

not. constitutionally be applied to the trial of civilian 

dependents of members of the armed forces overseas in. 
‘times of peace.?" 354 U.S. at 65, Tle alluded specifically 
ta Betts v. Brady and the eases relating to the right te 

counsel under the 14th Amendment in support of the 

position that ‘‘run of the mill offenses’? should be treated 
differently from capital cases. Td. at 75, 77. 

Mr. Justice Clark dissented in an opinion which. Mr. 
Justice Burton joined (354 U.S. at 78)” They were of the 
view that trial by court-martial. in the circumstances pre- 

sented was reasonably related to Congressional power over 

the land and naval forces under Art. I, $8, ¢l 14. The 
dissenting Justices could ‘tind no distinetion in the Consti- 

tution between capital and other cases,"’ and they pointed? 
out that ‘tat argument all parties admitted there could be 
no valid difference.”” 354 U.S. at 89. 

Mr. Justice W hittaker did not participate in the deci ‘ision. 

Three years later, in Hinsella vy. United States ex rel 
Singleton, 361 Us, 234 Prepay ‘the Court held that the deei- 

sion in Reid v. Covert, 354 U.S. 1.1957), was applicable to 

non-capital crimes as well as ve capital offenses, that is, 

civilian dependents can not be tried by court-yartial. Mr. 
Justice Clark, who had dissented i in Reid y. Covert, wrote © 
the opinion of the Court and spoke for the Chief Justice, 
Justices Black, Donglas, Brennan, and himself. The Court 

rejected the contention that constitutional and practical — 
considerations justified different treatment of offenders . 
charged with non-capital offenses. Mr: Justice Whittaker, 

with whom Mr. Justice ‘Stewart joined, cencurred in the 

judgmegt. with respect to dependents 6f servicemen (as” | 



distinguished frony civilians Sanploved by the military). 

They stated that they could t*seé no constitutional distine- 
tion between Conoress* power ty provide for the court- 

njartial puri<hinent of capital offerises, on the one dram, 

‘ind non-eapital offenses on the other hand . 07 BEL UGS., 
at 264. Justice Harlin, Joined by Justice Frankfurter, dis 

Jt sented on the vrounds that nen pital “offenses were 

involved. : -a | 
. : ° r 

Seven dustices of the Court, ip these eases, ins reject yd 

the difference betyeen eapital and men eapitil offerses as 

- controlling in rebation te ie hae bs Nytiele Cif 

° and the Fifth and Sixth Amendinents. > 
“ < . 
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